LEGISLATIVE GENERAL COUNSEL H.B. 285
¢, Approved for Filing: C.R. Gilbert &
¢ 02-06-1911:11 AM &

1 ALCOHOL WORK REQUIREMENT AMENDMENTS
2 2019 GENERAL SESSION
3 STATE OF UTAH
4 Chief Sponsor: Walt Brooks
5 Senate Sponsor: Don L. Ipson
6
7 LONG TITLE
8  General Description:
9 This bill modifies provisions of the Alcoholic Beverage Control Act related to
10  employment and licensure requirements.
11 Highlighted Provisions:
12 This bill:
13 » establishes a period of time for which certain criminal convictions disqualify an
14 individual from obtaining employment S=» [erlieensure] €S with the Department of
15 Alcoholic Beverage Control S=» or a license under the Alcoholic Beverage Control Act ¢S ;

15a and
16 » makes technical and conforming changes.

17  Money Appropriated in this Bill:

18 None

19  Other Special Clauses:

20 None

21  Utah Code Sections Affected:

22 AMENDS:

23 32B-1-303, as enacted by Laws of Utah 2010, Chapter 276

24 32B-1-304, as enacted by Laws of Utah 2010, Chapter 276

25 32B-1-306, as last amended by Laws of Utah 2011, Chapter 307
26 32B-1-307, as last amended by Laws of Utah 2015, Chapter 351
27 32B-8-501, as enacted by Laws of Utah 2010, Chapter 276
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Be it enacted by the Legislature of the state of Utah:
Section 1. Section 32B-1-303 is amended to read:
32B-1-303. Qualifications related to employment with the department.
(1) The department may not employ a person if that person has been convicted of:

(a) within seven years before the day on which the department employs the person, a

felony under a federal law or state law;

(b) within four years before the day on which the department employs the person:

[tb)] (1) aviolation of a federal law, state law, or local ordinance concerning the sale,
offer for sale, warehousing, manufacture, distribution, transportation, or adulteration of an
alcoholic product; or

[te)] (i1) a crime involving moral turpitude; or

[t)] (c) on two or more occasions within the five years before the day on which the
department employs the person, driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs.

(2) The director may terminate a department employee or take other disciplinary action
consistent with Title 67, Chapter 19, Utah State Personnel Management Act, if:

(a) after the day on which the department employs the department employee, the
department employee is found to have been convicted of an offense described in Subsection (1)
before being employed by the department; or

(b) on or after the day on which the department employs the department employee, the
department employee:

(1) is convicted of an offense described in Subsection (1)(a)[;tb);orte)] or (b); or

(i1) (A) is convicted of driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs; and

(B) was convicted of driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs within five years before the day on which the person is
convicted of the offense described in Subsection (2)(b)(ii)(A).

(3) The director may immediately suspend a department employee for the period
during which a criminal matter is being adjudicated if the department employee:

(a) is arrested on a charge for an offense described in Subsection (1)(a)[;tb);orte)] or
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59  (b); or

60 (b) (1) is arrested on a charge for the offense of driving under the influence of alcohol,
61  drugs, or the combined influence of alcohol and drugs; and

62 (i1) was convicted of driving under the influence of alcohol, drugs, or the combined

63  influence of alcohol and drugs within five years before the day on which the person is arrested
64  on a charge described in Subsection (3)(b)(1).

65 Section 2. Section 32B-1-304 is amended to read:
66 32B-1-304. Qualifications for a package agency, license, or permit -- Minors.
67 (1) (a) The commission may not issue a package agency, license, or permit to a person

68  who has been convicted of:

69 (1) within seven years before the day on which the S=» [department] commission ¢S

69a issues the package

70 agency, license, or permit, a felony under a federal law or state law;

71 (ii) within four years before the day on which the S=» [department] commission ¢S issues

71a  the package
72  agency, license, or permit:

73 [t] (A) aviolation of a federal law, state law, or local ordinance concerning the sale,
74  offer for sale, warehousing, manufacture, distribution, transportation, or adulteration of an

75  alcoholic product; or

76 [(r)] (B) a crime involving moral turpitude; or
77 [tr¥)] (iii) on two or more occasions within the five years before the day on which the

78  package agency, license, or permit is issued, driving under the influence of alcohol, drugs, or
79  the combined influence of alcohol and drugs.

80 (b) If the person is a partnership, corporation, or limited liability company, the

81  proscription under Subsection (1)(a) applies if any of the following has been convicted of an

82  offense described in Subsection (1)(a):

83 (1) a partner;

84 (i1) a managing agent;

85 (iil) a manager;

86 (iv) an officer;

87 (v) adirector;

88 (vi) a stockholder who holds at least 20% of the total issued and outstanding stock of

89  the corporation; or
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(vil) a member who owns at least 20% of the limited liability company.

(c) The proscription under Subsection (1)(a) applies if a person who is employed to act
in a supervisory or managerial capacity for a package agency, licensee, or permittee has been
convicted of an offense described in Subsection (1)(a).

(2) The commission may immediately suspend or revoke a package agency, license, or
permit, and terminate a package agency agreement, if a person described in Subsection (1):

(a) after the day on which the package agency, license, or permit is issued, is found to
have been convicted of an offense described in Subsection (1)(a) before the package agency,
license, or permit is issued; or

(b) on or after the day on which the package agency, license, or permit is issued:

(1) is convicted of an offense described in Subsection (1)(a)(i)[;t;or(11)] or (ii); or

(i1) (A) is convicted of driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs; and

(B) was convicted of driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs within five years before the day on which the person is
convicted of the offense described in Subsection (2)(b)(ii)(A).

(3) The director may take emergency action by immediately suspending the operation
of the package agency, licensee, or permittee for the period during which a criminal matter is
being adjudicated if a person described in Subsection (1):

(a) is arrested on a charge for an offense described in Subsection (1)(a)(1)[;t);or(11)]
or (ii); or

(b) (1) is arrested on a charge for the offense of driving under the influence of alcohol,
drugs, or the combined influence of alcohol and drugs; and

(i1) was convicted of driving under the influence of alcohol, drugs, or the combined
influence of alcohol and drugs within five years before the day on which the person is arrested
on a charge described in Subsection (3)(b)(1).

(4) (a) (1) The commission may not issue a package agency, license, or permit to a
person who has had any type of agency, license, or permit issued under this title revoked within
the last three years.

(i1)) The commission may not issue a package agency, license, or permit to a

partnership, corporation, or limited liability company if a partner, managing agent, manager,
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officer, director, stockholder who holds at least 20% of the total issued and outstanding stock
of the corporation, or member who owns at least 20% of the limited liability company is or
was:

(A) apartner or managing agent of a partnership that had any type of agency, license,
or permit issued under this title revoked within the last three years;

(B) a managing agent, officer, director, or stockholder who holds or held at least 20%
of the total issued and outstanding stock of any corporation that had any type of agency,
license, or permit issued under this title revoked within the last three years; or

(C) a manager or member who owns or owned at least 20% of a limited liability
company that had any type of agency, license, or permit issued under this title revoked within
the last three years.

(b) The commission may not issue a package agency, licence, or permit to a
partnership, corporation, or limited liability company if any of the following had any type of
agency, license, or permit issued under this title revoked while acting in that person's individual
capacity within the last three years:

(1) apartner or managing agent of a partnership;

(i) a managing agent, officer, director, or stockholder who holds at least 20% of the
total issued and outstanding stock of a corporation; or

(ii1) a manager or member who owns at least 20% of a limited liability company.

(c¢) The commission may not issue a package agency, license, or permit to a person
acting in an individual capacity if that person was:

(1) apartner or managing agent of a partnership that had any type of agency, license, or
permit issued under this title revoked within the last three years;

(i) a managing agent, officer, director, or stockholder who held at least 20% of the
total issued and outstanding stock of a corporation that had any type of agency, license, or
permit issued under this title revoked within the last three years; or

(ii1) a manager or member who owned at least 20% of the limited liability company
that had any type of agency, license, or permit issued under this title revoked within the last
three years.

(5) (a) The commission may not issue a package agency, license, or permit to a minor.

(b) The commission may not issue a package agency, license, or permit to a
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partnership, corporation, or limited liability company if any of the following is a minor:

(1) apartner or managing agent of the partnership;

(i) a managing agent, officer, director, or stockholder who holds at least 20% of the
total issued and outstanding stock of the corporation; or

(ii1)) a manager or member who owns at least 20% of the limited liability company.

(6) If a package agent, licensee, or permittee no longer possesses the qualifications
required by this title for obtaining a package agency, license, or permit, the commission may
terminate the package agency agreement, or revoke the license or permit.

Section 3. Section 32B-1-306 is amended to read:

32B-1-306. Use of information from a criminal background check.

The commission or department may use information obtained pursuant to Section
32B-1-305 only for one or more of the following purposes:

(1) enforcing this title;

(2) determining whether an individual is convicted of any of the following offenses
that disqualify the individual under this title from acting in a capacity described in Subsection
32B-1-305(2):

(a) within the previous seven years, a felony under federal law or state law;

(b) within the previous four years:

[tb)] (1) aviolation of a federal law, state law, or local ordinance concerning the sale,
offer for sale, warehousing, manufacture, distribution, transportation, or adulteration of an
alcoholic product; or

[te)] (i1) a crime involving moral turpitude; or

[t)] (c) on two or more occasions within the previous five years, driving under the
influence of alcohol, drugs, or the combined influence of alcohol and drugs;

(3) determining whether an individual fails to accurately disclose the individual's
criminal history on an application or document filed with the department or commission;

(4) approving or denying an application for employment with the department;

(5) taking disciplinary action against a department employee, including possible
termination of employment;

(6) issuing or denying an application to operate a package agency;

(7) 1ssuing or denying an application for a license;
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(8) issuing or denying the renewal of a package agency agreement;

(9) issuing or denying the renewal of a license;

(10) suspending the operation of a package agency;

(11) terminating a package agency contract; or

(12) suspending or revoking a license.

Section 4. Section 32B-1-307 is amended to read:

32B-1-307. Background check procedure.

(1) (a) An individual described in Subsections 32B-1-305(2)(b) through (e) shall
submit to a background check in a form acceptable to the department, including submitting
fingerprints, at the expense of the individual.

(b) The department shall pay the expense of obtaining a background check, including
obtaining fingerprints, required of:

(1) an individual applying for employment with the department; or

(i1) a department employee.

(2) (a) The department shall establish a procedure for obtaining and evaluating relevant
information from a criminal history record maintained by the Utah Bureau of Criminal
Identification pursuant to Title 53, Chapter 10, Part 2, Bureau of Criminal Identification, for a
purpose outlined in Section 32B-1-306.

(b) An individual described in Subsections 32B-1-305(2)(b) through (e) shall pay to the
department the expense of obtaining the criminal history record described in Subsection (2)(a).

(c) The department shall pay the expense of obtaining the criminal history record
required for:

(1) an individual applying for employment with the department; or

(i1) a department employee.

(3) (a) The department shall submit fingerprints obtained under Subsection (1) of an
individual to the Utah Bureau of Criminal Identification to be forwarded to the Federal Bureau
of Investigation for a nationwide criminal history record check.

(b) An individual described in Subsections 32B-1-305(2)(b) through (e) shall pay to the
department the expense of obtaining the criminal history record described in Subsection (3)(a).

(c) The department shall pay the expense of obtaining the criminal history record

required for:
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(1) an individual applying for employment with the department; or

(i1) a department employee.

(4) (a) The Utah Bureau of Criminal Identification:

(1) shall check the fingerprints submitted under Subsection (1) against the applicable
state and regional criminal records databases and submit the fingerprints to national criminal
records databases;

(i1) shall maintain a separate file of fingerprints submitted under Subsection (1) for
search by future submissions to the state and regional records databases, including latent prints,
and notify the department when a new entry is made against a person whose fingerprints are
held in the separate file;

(ii1) shall release to the department all information received in response to the
department's request; and

(iv) may request that the fingerprints be retained in the Federal Bureau of Investigation
Rap Back system for search by future submissions to national criminal records databases,
including latent prints.

(b) The department shall establish a privacy risk mitigation strategy to ensure that the
department only receives notifications for individuals with whom the department maintains a
regulatory or employment relationship.

(5) The department shall pay the Utah Bureau of Criminal Identification the costs
incurred in providing the department criminal background information.

(6) (a) The following may not disseminate a criminal history record obtained under this
part to any person except for a purpose described in Section 32B-1-306:

(1) the commission;

(i1) a commissioner;

(ii1) the director;

(iv) the department; or

(v) a department employee.

(b) (1) Notwithstanding Subsection (6)(a), a criminal history record obtained under this
part may be provided by the department to the individual who is the subject of the criminal
history record.

(i) The department shall provide an individual who is the subject of a criminal history
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record and who requests the criminal history record an opportunity to:

(A) review the criminal history record; and

(B) respond to information in the criminal history record.

(7) If an individual described in Subsection 32B-1-305(2) is determined to be
disqualified under Subsection 32B-1-306(2)[tb)], the department shall provide the individual
with:

(a) notice of the reason for the disqualification; and

(b) an opportunity to respond to the disqualification.

Section 5. Section 32B-8-501 is amended to read:

32B-8-501. Enforcement of qualifications for resort license or sublicense.

(1) The commission or department may not take an action described in Subsection (2)
with regard to a resort license unless the person who is found not to meet the qualifications of
Section 32B-8-203 is one of the following who is engaged in the management of the resort:

(a) a partner;

(b) a managing agent;

(c) a manager;

(d) an officer;

(e) adirector;

(f) astockholder who holds at least 20% of the total issued and outstanding stock of the
corporation;

(g) a member who owns at least 20% of the limited liability company; or

(h) a person employed to act in a supervisory or managerial capacity for the resort
licensee.

(2) Subsection (1) applies to:

(a) the commission immediately suspending or revoking a resort license, if after the
day on which the resort license is issued, a person described in Subsection 32B-8-203(1):

(1) is found to have been convicted of an offense described in Subsection
32B-1-304(1)(a) before the resort license is issued; or

(i1) on or after the day on which the resort license is issued:

(A) is convicted of an offense described in Subsection 32B-1-304(1)(a)(i)[;t;orti)]

or (ii); or
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(B) (I) is convicted of driving under the influence of alcohol, a drug, or the combined
influence of alcohol and a drug; and

(II) was convicted of driving under the influence of alcohol, a drug, or the combined
influence of alcohol and a drug within five years before the day on which the person is
convicted of the offense described in Subsection (2)(b)(ii)(A);

(b) the director taking an emergency action by immediately suspending the operation of
a resort license in accordance with Title 63G, Chapter 4, Administrative Procedures Act, for
the period during which the criminal matter is being adjudicated if a person described in
Subsection 32B-8-203(1):

(1) is arrested on a charge for an offense described in Subsection 32B-1-304(1)(a)(1)[;
{;or(t)] or (ii); or

(i) (A) 1s arrested on a charge for the offense of driving under the influence of alcohol,
a drug, or the combined influence of alcohol and a drug; and

(B) was convicted of driving under the influence of alcohol, a drug, or the combined
influence of alcohol and a drug within five years before the day on which the person is arrested
on a charge described in Subsection (2)(b)(ii)(A); and

(c) the commission suspending or revoking a resort license because a person to whom a
resort license is issued under this chapter no longer possesses the qualifications required by this
title for obtaining the resort license.

(3) This section does not prevent the commission from suspending or revoking a
sublicense that is part of a resort license if a person employed to act in a supervisory or
managerial capacity for a sublicense no longer meets the qualification requirements in the

provisions applicable to the sublicense.
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